IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT S. : CIVIL ACTI ON
V.
CITY OF PH LADELPH A, et al. ; NO. 97-6710

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 30, 2000
Plaintiff Robert S. ("Robert") brought suit against the Gty

of Philadel phia ("Cty"), the Philadel phia Departnent of Human

Services ("DHS"), DHS Conmm ssioner Joan Reeves, and DHS officials

| ngo Schanber, Matt G eenberg, and Robert Joiner (the "individual

City defendants”) under 42 U . S.C. § 1983; plaintiff alleged

vi ol ations of his substantive due process rights and vari ous

pendent state law tort clainms. Plaintiff also brought suit under

section 1983 against the Stetson School, Inc. ("Stetson"),

Ri chard Robi nson, Dave LaPrad, Ray WIllianms, Mke WIIlianms, and

Robert Martin (collectively, the "Stetson defendants") for

physi cal and psychol ogi cal abuse in violation of his

constitutional rights and asserted various state law tort clains

agai nst the individual Stetson defendants. The section 1983

cl ai rs agai nst the Stetson defendants have been dism ssed for

| ack of state action; some individual state tort clains remain

for trial. Before the court is the notion of the Cty, DHS and



the individual Cty defendants for sunmmary judgnent?! on
plaintiff's section 1983 clains. For the reasons set forth
below, this notion will be granted.

BACKGROUND

On Decenber 16, 1993, Robert, then age 13, was adj udi cated
dependent and placed in the custody of DHS. Robert had a history
of being both a victimand a perpetrator of sexual abuse.

Def endant Robert Joi ner was Robert's DHS social worker;
Def endants I ngo Schanber and Matt G eenberg were DHS
adm ni strative and supervisory enpl oyees. Defendant Joan Reeves
was DHS Conm ssi oner.

In May, 1995, DHS placed Robert at the Stetson School in
Barre, Massachusetts. Stetson is a non-profit charitable
organi zation that specializes in the treatnent and educati on of
sex of fenders.

Robert all eges that between My, 1996 and February, 1997,
former Stetson staff nenbers Dave LaPrad, M ke WIIlians, Ray
Wl lians and Robert Martin subjected himto physical and
psychol ogi cal abuse, including kicking, punching, westling and
verbal harassnment. The conduct violated Stetson's express "anti -
horsepl ay" policy. Robert's nother visited himat Stetson at

| east once a nonth; he al so spoke with her about twi ce a week on

The notion does not address the state |aw clains
against the individual Cty defendants; as to themthe notion
nmust be for partial summary judgnent.
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t he tel ephone, but he never conpl ained to her about horseplay or
any other form of abuse. |In February, 1997, Robert reported his
objections to this conduct to a Stetson therapist. An internal
investigation resulted in the dism ssal of defendants Laprade,
Martin and Ray WIlians and the discipline of other Stetson
enpl oyees. A Massachusetts agency al so investigated and
concl uded that Stetson responded appropriately. DHS renoved
Robert from Stetson in May, 1997 with the knowl edge and consent
of his nother.

According to plaintiff, as a child with a history of

"acting out sexually,"” this type of "horseplay" was harnful to
Robert and severely disrupted his treatnent; the abuse was
particul arly egregi ous because the school's purpose is to help
children |i ke Robert overcone their sexual behavi or problens.
Robert Joi ner, Robert's DHS caseworker, admtted he never
visited Robert at Stetson, despite DHS regul ations requiring
social workers to visit children in placenents at | east once
every six nonths. There is also evidence that Joiner did not
keep adequate records in Robert's case. DHS required an
"I ndi vidualized Service Plan" ("I SP") for Robert that had to be
reviewed formally every six nonths; Joiner attended only one of
Robert's ISP reviews. |ngo Schanmber, Adm nistrator of Social

Services of the Children and Youth Division of DHS during

Robert's stay at Stetson, acknow edged Joiner's failure to visit



Robert, and admtted he did not discover the non-conpliance until
Robert was renoved from Stetson.

Robert alleges that the individual DHS defendants are |iable
under section 1983 for failing to intervene at Stetson on his
behalf. He also alleges that the City of Philadel phia is |iable
for a inplenenting a policy of this type of violative conduct.

Dl SCUSSI ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating there are no facts supporting the
plaintiff’s legal claim then the plaintiff nust introduce
specific, affirmative evidence there is a genuine issue for

trial. See Celotex Corp. v. Catrett, 477 U. S. 317, 322-324

(1986). “When a notion for sunmary judgnent is nmade and
supported as provided in [Rule 56], an adverse party may not rest
upon the nere allegations or denials of the adverse party’s

pl eadi ng, but the adverse party’s response, by affidavits or as

ot herwi se provided in [Rule 56], mnmust set forth specific facts



showi ng that there is a genuine issue for trial.” Fed. R CGv.
P. 56(e).
The court nust draw all justifiable inferences in the non-

movant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Mat sushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986) .

The court will first consider the notion of the individual
City defendants, and then the notion of the Gty and DHS.
1. Individual Gty Defendants

The federal clains against the individual Gty defendants
are based on their failure to intervene on Robert's behalf to
prevent the allegedly inproper conduct of the Stetson defendants.
As a general rule, the due process clauses do not confer an
affirmative right to governnental aid; the state cannot be

constitutionally liable for its failure to act. See DeShaney v.

W nnebago County Dep't. of Soc. Servs., 489 U S. 189, 196 (1989).

The due process cl ause "does not transformevery tort commtted

by a state actor into a constitutional violation." 1d. at 202.



The courts have recogni zed two exceptions to this general
rule: when there is a "state-created danger," and when there is a
"special relationship.". Plaintiff argues that the "speci al
rel ati onshi p" exception applies here.

The "special relationship" exception applies "when a state
takes a person into its custody and holds himthere against his

Wwill," such as in a prison or a nental hospital. Deshaney V.

W nnebago County Dep't. of Soc. Servs., 489 U.S. 189, 199 - 200.

In that situation, "the Constitution inposes upon it a
correspondi ng duty to assune sone responsibility for his safety
and general well-being." 1d. |If the state inposes a limtation
on an individual's freedomto act on his own behalf-- once it
enters into a "special relationship" with the individual-- it
incurs a constitutional responsibility to act affirmatively to
protect that individual. See id. at 200. The Deshaney Court
recogni zed, but did not apply, this exception because the abused
child was in the custody of his father, not the state, at the
time of his severe injuries. Even though the county once had
tenporary custody of the child, the Court held the county not
liable for its failure to intervene because the state had no
obligation to protect a citizen froma private actor. See id. at
197.

There was a "special relationship" between Robert and DHS.

Unli ke the Deshaney plaintiff, Robert was in the custody of DHS



during his stay at Stetson. DHS was required, by its own rules,
to keep in contact with Robert and Stetson, and to nmake periodic
visits. DHS had the right to make deci si ons about who could
visit Robert at Stetson, how often and whether or not to renove
Robert from Stetson

The court nust determ ne whether its failure to act could
viol ate Robert's substantive due process rights. In the past,

t here has been sone degree of confusion anong the courts as to

the appropriate standard to apply. It is now clear that the
action of the state actor nust "shock the conscience.” Only the
"nost egregious official conduct” wll be so "ill-conceived or
mal i cious" that it rises to this level. County of Sacrenento v.

Lewi s, 523 U. S. 833, 846-847 (1998).

Whet her an act neets this standard depends on the facts of
the particular situation. See id. at 850. Lew s involved a
chal l enge to police conduct during a high-speed chase; the Court
held that police officers pursuing suspects nust necessarily nake
qui ck deci sions and wei gh conpeting obligations, so their conduct
cannot shock the conscience in the absence of an actual intent to
harm See id. at 854.

The Third G rcuit Court of Appeals decided Mller v. City of

Phi | adel phia, 174 F.3d 368 (3d Cr. 1999), after Lewis. One

Mller plaintiff was a nother who had | ost custody of her

children follow ng an energency child custody hearing. She sued,



anong ot her defendants, DHS and a DHS social worker for inproper
conduct during that hearing. See id. at 370-71. The Mller
court applied the Lewi s "shock the conscience" standard to the
chal | enged conduct: although a social worker does not operate in
the "hyperpressurized environnent of a prison riot or a high-
speed chase . . . he or she rarely will have the | uxury of
proceeding in a deliberate fashion . . ." Mller, 174 F. 3d at
375-76. The court concluded that the behavior at issue did not
"shock the conscience."

W agree with the well-reasoned opi nion of Judge Brody in

Cannon v. Gty of Phil adel phia, No. 98-4790, 2000 W. 218121 (E. D

Pa. Feb. 24, 2000), that Lewis and MIller now require applying
t he "shock the consci ence" standard to all substantive due

process clainms under section 1983. See Cannon, 20000 W. 218121

at *8. It is a flexible standard depending on the facts of each
case.

A. Robert Joiner, Ingo Schanber and Matt G eenberqg

Plaintiff alleges that these defendants were directly
involved in Robert's care, and are personally |iable under
section 1983 for the failure of Robert's social worker, Robert
Joiner, to visit Robert at Stetson, and for other flaws in
Joiner's handling of Robert's case. According to plaintiff, had
Joi ner visited Robert at Stetson, he would have | earned about the

abuse inflicted on Robert by the Stetson staff and could have



done sonmething to prevent it. 1ngo Schanber and Matt G eenberg
are allegedly responsible for Joiner's failure to visit Robert
because, as Joiner's supervisor and adm ni strative supervisor,
they were responsible for Robert's case; plaintiff also alleges
t hey gave Joiner permssion to refrain fromcarrying out his
responsibilities.

There is evidence of wongdoing by Joiner and his
supervisory staff: Joiner's failure to visit Robert at Stetson in
viol ation of DHS regul ations, Joiner's failure to keep adequate
records in Robert's case, and Joiner's absence from several of
Robert's ISP reviews. There is also evidence that Joiner's
supervi sors, Schanber and G eenberg, knew of the w ongdoing and
condoned it.

Plaintiff's expert, Dr. Theodore Stein, offers his opinion
that DHS did not nanage Robert's case according to proper
standards, but not that the harm suffered by Robert at Stetson
woul d have been avoi ded had DHS conplied with these standards.

Plaintiff does not allege Joiner knew of the abuse and
failed to take action, but he does allege Joiner woul d have known
about the abuse had he conplied with his obligation to visit
Stetson. There is no evidence that Robert's injuries would have
been prevented had Joiner conplied with DHS regul ati ons and
visited Stetson. Robert's nother visited himat Stetson at | east

once a nonth, but Robert did not report his clainms of abuse to



her or anyone el se until February, 1997, when he reported it to a
Stetson therapist. Stetson then conducted an internal
i nvestigation, determ ned that inproper horseplay had occurred,
and disciplined the staff nenbers invol ved.

Joi ner, Greenberg and Schanber may wel |l have been negli gent
in failing to conply with their DHS-inposed duty to nonitor
Robert . Their acts (or their failure to act) over a period of
al nost two years suggest tine to proceed in a deliberate fashion;
the I evel of egregiousness necessary to neet the "shocks the
consci ence" standard is consequently |lower than it would be in
the case of a high-speed police chase or a child custody hearing.
But the link between their failures to act and the abuse suffered
by Robert is a tenuous one. There is no reason to believe
Robert's case workers woul d have di scovered the abuse had they
conplied with DHS regul ati ons. Robert never reported it to his
nmot her or to any Stetson therapist until February 1997, at which
poi nt the horseplay stopped; Robert left Stetson soon after. The
evidence plaintiff has offered does not suggest Robert woul d have
reported any abuse to Joiner had he visited. |In the absence of
evidence that the alleged m sconduct caused plaintiff's injury, a
reasonable jury could not find that the m sconduct "shocks the
consci ence. "

B. Conmi ssi oner Joan Reeves
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Plaintiff also alleges that Comm ssioner Reeves is
responsi ble for "the om ssions of care" by Robert's caseworkers.
There is no evidence that Comm ssioner Reeves was personally
invol ved in Robert's case, so the only basis for her liability is
supervisory. The standard for personal supervisory liability is
the sanme as the standard for nunicipal liability defined in

Monell v. New York City Dept. of Social Services, 436 U S. 658

(1978). See Carter v. Gty of Philadelphia, 181 F.3d 339, 356-57
(3d Cr. 1999). Reeves, |like DHS, cannot be |liable for
constitutional violations of DHS enpl oyees because the theory of
respondeat superior does not apply to section 1983 acti ons.
Monell, 436 U. S. at 691-92. The failure to supervise nust anount
to her know ng, "deliberate indifference" to the rights of
persons with whomthe supervised enployees will conme into

cont act . See Carter, 181 F.3d at 357.

In order for a failure to train or supervise to anount
to deliberate indifference, it nust be shown that: 1)
muni ci pal policymakers know t hat enpl oyees wi |
confront a particular situation; 2) the situation
involves a difficult choice or a history of enployees
m shandl i ng; and 3) the wong choice by an enpl oyee

w Il frequently cause deprivation of constitutional
rights.

Id. at 357.

The conduct of Joiner, Schanber and G eenberg did not
deprive Robert of constitutional rights under section 1983, so
part three of this test has not been satisfied. Conm ssioner

Reeves is not |iable under section 1983 either for her individual
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participation in Robert's case (of which there is no evidence) or
for her supervisory role because there is no evidence she knew of
Robert's m streatnment or that she was deliberately indifferent to
it. There is only evidence that as Comm ssioner, she should have
known of the social worker's failure to visit Robert at Stetson
and his failure to keep adequate records, but there was no
evi dence that caused Robert's difficulties. On this record, it
is clear that if there was harmto Robert, it was caused by the
horseplay of Stetson enpl oyees, not the inaction of DHS enpl oyees
who did not know about it.
I11. Cty and DHS

Plaintiff also alleges that the Cty of Philadel phia and the
Phi | adel phi a Departnment of Human Services are |iable under
section 1983 for "failing to isolate instances of abuse such as
that which occurred in this case,” (Conpl. at ¥ 35), and failing
to "adequately discipline, train, supervise and/or otherw se
direct" their enployees concerning the proper conduct. (Conpl. 1
40.)

As with Comm ssioner Reeves, neither the Cty nor DHS can be
i abl e under section 1983 through a respondeat superior theory.
Monell, 436 U . S. at 691-92. 1In order to inpose section 1983
l[iability on a municipality, a plaintiff nust show that
"execution of a government's policy or custom whether nade by

its | awmmakers or by those whose edicts or acts may fairly be said

12



to represent official policy," caused the constitutional injury.
Id. at 694. *“Policy is nmade when a ‘deci sionmaker possess[ing]
final authority to establish nunicipal policy with respect to the
action’ issues an official proclamation, policy, or edict. A
course of conduct is considered to be a ‘custoni when, though not
aut hori zed by law, ‘such practices of state officials [are] so

permanent and well settled as to virtually constitute |aw.”

Beck v. Gty of Pittsburgh, 89 F.3d 966, 971 (3d Cr. 1996),

cert. denied, 117 S. C. 1086 (1997), (quoting Andrew v. Gty of

Phila., 895 F.2d 1469, 1480 (3d Gr. 1990)).

Plaintiff acknow edges that if Robert's experience with DHS
and Stetson was "singular and unique, no liability would exist as
to DHS." (Pl.'s Resp. to City Defs." Mot. for Summ J. at 23.)
Plaintiff therefore bases his clainms against DHS and the City of
Phi | adel phia on an all eged "pattern or practice" by DHS of
i nadequat e supervision of the children it sends to Stetson.

To show evidence of such a pattern or practice, plaintiff
points to two ot her exanples of inadequate DHS supervi sion of
children sent to Stetson. Both children claimthey were
m streated by Stetson staff, and that their DHS social worker
never visited them One child testified he notified his DHS
soci al worker of verbal abuse by Stetson staff.

These three instances of inadequate supervision by DHS

enpl oyees do not constitute a customso "permanent and wel |
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settled" that is rises to the |level of departnental |aw or
policy. Andrew, 895 F.2d at 1480 (3d Gr. 1990). Plaintiff
hi msel f notes (in arguing that the conduct of the individual DHS
enpl oyees was inproper) that DHS policy required its soci al
workers to visit children at | east once every six nonths and
participate in the devel opnent of the "Individual Service
Program"™ (Pl.'s Resp. to Gty Def.'s Mot. for Summ J. at EX.
E.) Three exanples of violations are insufficient evidence that
violating the policy, rather than the policy itself, is the true
policy or practice.

Plaintiff has offered insufficient evidence to establish a
Monel I claim based on DHS failure to train or supervise its
enpl oyees adequately. Liability under section 1983 for failure
to train or supervise enployees "requires a show ng that the
failure amounts to '"deliberate indifference' to the rights of
persons with whomthose enployees wll cone into contact."

Carter v. Gty of Philadel phia, 181 F.3d 339, 357 (3d Cr. 1999)

(citation omtted). The inadequate supervision nust be "very

likely to result in violation of constitutional rights." I|d.
Plaintiff has offered evidence that one of Robert's

supervi sors, Ingo Schanber, neglected to supervise his

interaction with Robert. But the uncertainty of the |ink between

t he i nadequat e supervision and the all eged abuse prevents us from

finding that the supervision problens were "very likely to result
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in violation of constitutional rights.” 1d. Even failure to
train or supervise nust be extensive enough to anmobunt to a
policy; evidence of such a failure on the part of Schanber in
this instance does not establish one, nor can Schanber be said to
be in a position that would give his inadequate supervision of
Joiner the force of policy. Plaintiff has offered evidence of a
specific failure to abide by policy with regard to sone Stetson
students but not a general agency-wide failure to train either
soci al workers or supervisors, or a deficiency in the agency's
training program Summary judgnent will be granted to the City
and DHS on the federal constitutional clainms. This decision does
not affect the pending state law clains as this notion does not

address imunity under the Political Subdivision Tort Cains Act.

CONCLUSI ON

"[ T] he due process guarantee does not entail a body of
constitutional law inposing |iability whenever soneone cl oaked
wth state authority causes harm. . . the Fourteenth Amendnent
is not a 'font of tort law to be superi nposed upon what ever
systens may already be adm nistered by the States' . . . the
Constitution does not guarantee due care on the part of state
officials; liability for negligently inflicted harmis

categorically beneath the threshold of constitutional due
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process. " County of Sacrenmento v. lLews, 523 U S. 833, 848
(1998) (citations omtted). A reasonable jury could not find,
based on the evidence offered by plaintiff, that the conduct of
the Cty, DHS or the individual City defendants rose to the |evel
of a constitutional tort.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT S. : CVIL ACTI ON
V.
CITY OF PH LADELPH A, et al. NO. 97-6710
ORDER

AND NOW this 30th day of March, 2000, upon consideration of
the notion for sunmary judgnent the Gty of Phil adel phia, DHS,
Joan Reeves, |Ingo Shanber, Matt G eenberg and Robert Joi ner, and
plaintiff's response thereto, it ORDERED that:

1. The individual City defendants' notion for summary
judgnment is GRANTED as a notion for partial sunmary judgment.
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2. The notion for summary judgnment of the Gty of
Phi | adel phia and DHS i s GRANTED

3. Plaintiff's notion opposing sunmary judgnent i s DEN ED

4. Plaintiff's surviving state law tort clains remain for
trial.

S. J.
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